
UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

 
GREG GEGENHEIMER, 
 
                   Plaintiff, 
 
v. 
 
FRANK STEVENSON, et al. 
 
                   Defendants. 
 

 
 
     Case No. 1:16-cv-1270 

 
 

UNOPPOSED MOTION FOR LEAVE TO FILE AMICUS BRIEF  

Texas Attorney General Ken Paxton respectfully moves for leave to file an amicus brief in 

support of Plaintiff’s Motion for Preliminary Injunction (Doc. No. 8). This motion is unopposed 

by all parties.  

General Paxton has a vested interest in the outcome of this case. As Attorney General of 

Texas, General Paxton has a solemn responsibility to defend the constitutional rights of Texas 

citizens, even from state statutes. General Paxton is also a member of the State Bar of Texas and 

has a vested interest in ensuring that the State Bar—an organization he is required to be a mem-

ber of as a condition of his profession—does not violate the Constitution. 

General Paxton submits this amicus brief to aid the Court in its consideration of the pending 

motion for preliminary injunction. 

PRAYER 

 The Court should grant the motion for leave to file an amicus brief. 

Case 1:16-cv-01270-RP   Document 21   Filed 12/28/16   Page 1 of 3



2 

 Respectfully submitted. 

 
KEN PAXTON 
Attorney General of Texas 
 
JEFFREY C. MATEER 
First Assistant Attorney General 
 
BRANTLEY STARR 
Deputy First Assistant Attorney General 
 
/s/ Prerak Shah  
PRERAK SHAH 
Senior Counsel to the Attorney General 
Texas Bar No. 24075053 
 
OFFICE OF THE ATTORNEY GENERAL 
P.O. Box 12548 (MC 001) 
Austin, Texas  78711-2548 
Tel.: (512) 936-1823 
Fax: (512) 474-2697 
prerak.shah@oag.texas.gov 
 
COUNSEL FOR AMICUS CURIAE 
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CERTIFICATE OF CONFERENCE 

 I certify that counsel for General Paxton conferred with counsel for Plaintiff and counsel for 

Defendants about the relief sought by this motion, who confirmed that neither Plaintiff nor De-

fendants oppose this motion. 

 
/s/ Prerak Shah   
PRERAK SHAH 

 

 

CERTIFICATE OF SERVICE 

 I certify that, on December 27, 2016, this brief was served on the following counsel of record 

for all parties via the Court’s CM/ECF filing system: 

Jonathan F. Mitchell 
John Sauer 
JAMES OTIS LAW GROUP, LLC 
12977 North Forty Drive, Suite 214 
St. Louis, MO 63141 
 
William S. Consovoy 
CONSOVOY MCCARTHY PARK PLLC 
3033 Wilson Boulevard, Suite 700 
Arlington, VA 22201 
 
Counsel for Plaintiff 

Sandra G. Rodriguez 
VINSON & ELKINS LLP 
1001 Fannin Street, Suite 2500 
Houston, TX 77002 
 
Thomas S. Leatherbury 
VINSON & ELKINS LLP 
2001 Ross Avenue, Suite 3700 
Dallas, Texas, 75201 
 
Counsel for Defendants 

 
 

/s/ Prerak Shah   
PRERAK SHAH 
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INTRODUCTION 

 Diversity is a worthy goal. An organization is strengthened when it can marshal a coalition 

of diverse thought, experiences, and backgrounds. But discrimination in the pursuit of diversity 

does a disservice to all involved. And when it comes to the government, discrimination is not 

only a disservice, it is unconstitutional.  

The State Bar has chosen the wrong tool to achieve the benefits of diversity. Instead of trust-

ing its membership to vote for the most qualified candidates to collectively represent their inter-

ests, it has chosen to enforce strict racial and sex-based quotas for its leadership. But the State 

Bar is a government agency, and governmental quotas on race and sex are anathema to equal 

protection under the law. Quotas make bare the indignity of a naked racial and sex-based classi-

fication, because they define an individual’s sole worth based on an immutable trait. In the eyes 

of the State Bar, you either are or are not a minority member, and that single quality defines 

whether you can or cannot serve in a specific government role. These quotas are utterly unjusti-

fied and patently unconstitutional. See, e.g., Fisher v. Univ. of Tex. at Austin, 758 F.3d 633, 643 & 

n.48 (5th Cir. 2014) (government “‘is not permitted to define diversity as some specified per-

centage of a particular group merely because of its race or ethnic origin’ because that ‘would 

amount to outright racial balancing, which is patently unconstitutional.’” (quoting Grutter v. Bol-

linger, 539 U.S. 306, 330 (2003))). 

If the State Bar wishes to continue to utilize race and sex-based quotas in selecting their lead-

ership—unwise though that policy may be—it could push to become a private, voluntary bar 

association, like the American Bar Association. As a private entity, the State Bar would not be 
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subject to the Equal Protection Clause scrutiny that dooms their quota system in this case. In-

deed, transitioning from a governmental body to a private bar association would solve many of 

the serious problems that potentially exist with the State Bar.1  

Until then, however, the State Bar cannot engage in unconstitutional discrimination that vi-

olates the Equal Protection Clause.  

INTEREST OF AMICUS CURIAE 

Attorney General Ken Paxton has a solemn responsibility to defend the constitutional rights 

of Texas citizens, even from state statutes. General Paxton is also a member of the State Bar of 

Texas and has a vested interest in ensuring that the State Bar—an organization he is required to 

be a member of as a condition of his profession—does not violate the Constitution.  

ARGUMENT 

A preliminary injunction may issue if the Plaintiff can establish four requirements: “(1) a sub-

stantial likelihood that plaintiff will prevail on the merits, (2) a substantial threat that irreparable 

injury will result if the injunction is not granted, (3) that the threatened injury outweighs the 

threatened harm to defendant, and (4) that granting the preliminary injunction will not disserve 

the public interest.” Miss. Power & Light Co. v. United Gas Pipe Line Co., 760 F.2d 618, 621 (5th 

                                                 
1  See, e.g., N. Carolina State Bd. of Dental Exam’rs v. F.T.C., 135 S. Ct. 1101, 1110-15 (2015) (“The 

Court holds today that a state board on which a controlling number of decisionmakers are active 
market participants in the occupation the board regulates must satisfy Midcal’s active supervi-
sion requirement in order to invoke state-action antitrust immunity.”); Tex. Att’y Gen. Op. 
No. KP-0123 (2016) (explaining that, if the State Bar adopted a rule of professional conduct 
recently proposed by the American Bar Association, it would be violating attorneys’ rights to 
free speech, free association, and free exercise of religion). 
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Cir. 1985) (citation omitted). This amicus brief focuses on the first prong of that analysis, ex-

plaining that the Constitution forbids the racial and sex-based distinctions that the State Bar is 

enforcing as a governmental entity.  

* * * 

The State Bar can choose not to defend express racial and sex-based quotas for government 

positions, as similarly situated government entities have chosen to do in the past. See, e.g., Mal-

lory v. Harkness, 895 F. Supp. 1556, 1558–62 (S.D. Fla. 1995) (finding unconstitutional a Florida 

law that established a quota for women or members of a racial or ethnic minority group on a 

judicial nominating commission, a case in which “[t]he Florida Bar, the Board of Governors, the 

Bar President and the Bar Executive Director filed an Answer disavowing any interest in defend-

ing the statute”). 

 Of course, the State Bar has yet to file a formal opposition to the motion for preliminary 

injunction, so there remains a possibility that it will change its mind. See Mot. for Prelim. Inj. at 

10 (“The defendants oppose the motion for a preliminary injunction.”). It should, because the 

law is clear: express racial and sex-based quotas are unacceptable in government, absent very 

specific situations not present here. As Plaintiff has persuasively explained, Mot. for Prelim. Inj. 

at 4–6, the State Bar cannot justify its unconstitutional race and sex discrimination.  

I. “A racial classification, regardless of purported motivation, is presumptively invalid and 

can be upheld only upon an extraordinary justification.” Shaw v. Reno, 509 U.S. 630, 643–44 

(1993) (quotation marks and citation omitted). Racial classifications can only be upheld if they 

satisfy strict scrutiny; that is, they must be “narrowly tailored measures that further compelling 

governmental interests.” Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995). And racial 
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quotas are particularly suspect, because “a quota system ‘cannot be said to be narrowly tailored 

to any goal, except perhaps outright racial balancing,’ and ‘[r]acial balance is not to be achieved 

for its own sake.’” Cavalier ex rel. Cavalier v. Caddo Par. Sch. Bd., 403 F.3d 246, 260 (5th Cir. 

2005) (citations omitted); see also id. (The State “cannot use a quota system” because “it cannot 

‘insulat[e] each category of applicants with certain desired qualifications from competition with 

all other applications.’” (citations omitted)). 

Indeed, even in the public university context—a unique setting that courts have currently 

singled out as an area where the government may have a sufficient interest in achieving a measure 

of racial diversity—the Fifth Circuit and the Supreme Court have rejected the use of racial quo-

tas. See Fisher, 758 F.3d at 643 (“‘[A] university is not permitted to define diversity as some 

specified percentage of a particular group merely because of its race or ethnic origin’ because 

that ‘would amount to outright racial balancing, which is patently unconstitutional.’” (quoting 

Grutter, 539 U.S. at 330 & n.48). 

II. The courts have taken a similar position with respect to quotas centered on an individ-

ual’s sex. Generally, a public entity may only utilize a sex-based classification in very limited cir-

cumstances—namely, when the discriminatory action “intentionally and directly assists mem-

bers of the sex that is disproportionately burdened.” Miss. Univ. for Women v. Hogan, 458 U.S. 

718, 726-28 (1982). 

Even then, however, the waterline the government must scale is exceptionally high. First, the 

defending party must demonstrate an “‘exceedingly persuasive justification’” for the inequita-

ble policy, and, second, the discriminatory means must be “‘substantially related’” to the 

achievement of that objective. United States v. Virginia, 518 U.S. 515, 531, 533 (1996) (quoting 
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Hogan, 458 U.S at 724).  A mere declaration of a compensatory purpose is not enough. Weinberger 

v. Wiesenfeld, 420 U.S. 636, 648 (1975). Instead, the beneficiaries of the alleged compensatory 

policy must “actually suffer a disadvantage related to the classification.” Hogan, 458 U.S. at 728.  

III. As Plaintiff has persuasively explained, Mot. for Prelim. Inj. at 4–6, the State Bar cannot 

satisfy any of the constitutional requirements that turn an invidious classification into one per-

missible under the law.  

There is no evidence of any race or sex discrimination in the election of the State Bar’s direc-

tors that would justify a quota system today. And the quotas employed by the State Bar lack any 

degree of precision or, indeed, any discernable impact on the board’s composition. It is therefore 

difficult to see how explicitly discriminatory quotas are substantially related to an important gov-

ernment interest, much less a compelling one.  

Moreover, the quotas do not address any special disadvantage borne by women and minori-

ties in their attempt today to secure a seat at the director’s table. They are therefore unmoored 

from a “compelling” or “exceedingly persuasive” justification that would allow legalized dis-

crimination. Women, for example, presently occupy thirteen Director level positions with the 

State Bar, only two of which are minority directorships. An additional eight women serve in an 

ex-officio capacity or as liaisons and section representatives.2 These women, with few exceptions, 

won their seats by submitting their name to the State Bar’s general membership for considera-

tion. For the State Bar to argue that this process has a discriminatory effect, surmountable only 

                                                 
2  2016-2017 State Bar of Texas Members of the Board of Directors, Liaisons, Ex Officio, and Section 

Representatives, State Bar of Texas (last visited Dec. 27, 2016), available online at 
https://www.texasbar.com/Content/NavigationMenu/AboutUs/StateBarPresident/ 
BoardofDirectors/MembersoftheBoard/default.htm. 
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by a government quota, is for them to contend that its members hold a particular animus against 

their female colleagues and are simply unable to judge a candidate based on his or her merits 

rather than by apparent sex. General Paxton does not share the State Bar’s harsh opinion of 

Texas attorneys; nor does board’s makeup give the State Bar or this Court any reason for the 

degree of mistrust necessary to sanction a quota system. 

The analysis of sex-based quotas in Back v. Carter and Mallory v. Harkness are especially in-

structive. Back v. Carter, 933 F. Supp. 738 (N.D. Ind. 1996); Mallory, 895 F. Supp at 1566. In each 

case, the courts confronted a statute which mandated that judicial nominating commissions be 

staffed by a minimum number of women and/or members of a racial or ethnic minority. In each 

case, the governments defended their quotas as an appropriate measure intended to advance di-

versity and mend any disparity left over from past discrimination. And in each case, the quota 

did not survive judicial scrutiny.  

The government simply could not meet its burden of presenting “probative evidence” that 

demonstrated both a sex-based disadvantage and a reasonable certainty that legal discrimination 

was necessary for relief to be had. Back, 933 F.Supp. at 758 (citing Harrison & Burrows Bridge 

Constructors, Inc. v. Cuomo, 743 F.Supp. 977, 1002 (N.D.N.Y 1990) (simple sex balancing, with-

out evidence of actual discrimination, does reach a sufficiently important interest to justify a sex-

based classification.)). In particular, the courts emphasized that quotas as a compensatory rem-

edy were “rigid” and that the indefinite duration of those quotas argued against them being a 

tailored response, shaped by thoughtful analysis. Mallory, 895 F. Supp. at 1562; Back, 933 F. 

Supp. at 759; see also Quirin v. City of Pittsburgh, 801 F. Supp. 1486, 1492 (W.D. Penn. 1992) 

(striking down a sex-based quota for Pittsburgh fire department.). 
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* * * 

“The Constitution abhors classifications based on race because every time the government 

places citizens on racial registers and makes race relevant to the provision of burdens or benefits, 

it demeans us all.” Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411, 2422 (2013) (Thomas, J., 

concurring) (internal quotations and citation omitted). See also Frontiero v. Richardson, 411 U.S. 

677, 686, (1973) (“[S]ince sex, like race and national origin, is an immutable characteristic deter-

mined solely by the accident of birth, the imposition of special disabilities upon the members of 

a particular sex because of their sex would seem to violate ‘the basic concept of our system that 

legal burdens should bear some relationship to individual responsibility.’” (citation omitted)). 

Courts have recognized that legalized discrimination inflicts a significant harm on those cast 

aside—that it strikes at the dignity of an individual, all while depriving him or her of economic 

and personal opportunities. Hence, while the government, on very rare occasion, may shift the 

burden of remedying past racial and sex-based discrimination onto a more historically privileged 

group, that decision had to be based on a concrete need. It could not spring from a pool of “pure 

speculations” and “unfounded presumptions.” Mallory, 895 F. Supp. at 1561.  

The State Bar is to be commended for achieving diversity in its ranks. But to achieve that 

diversity through unconstitutional discrimination does a disservice to all its members, especially 

when the discrimination furthers an offensive view of race and sex. The fatal flaw with the iden-

tity politics typified by express racial and sex-based quotas is that it simply assumes that those 

with common physical characteristics share the same perspective, differ from others, and accord-

ingly warrant special representation. That type of thinking is contrary to the Supreme Court’s 

admonishments that sex-based classifications “must not rely on overbroad generalizations about 
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the different talents, capacities, and preferences of males and females,” United States v. Virginia, 

518 U.S. at 533, and that “[f]ormalistic racial classifications may sometimes fail to capture diver-

sity in all of its dimensions,” Fisher v. Univ. of Tex. at Austin, 136 S. Ct. 2198, 2210 (2016).  

The members of the State Bar deserve a government organization that never singles them out 

based solely on their race or sex.  

CONCLUSION 

 The Court should enjoin Defendants from implementing the provisions of Tex. Gov’t Code 

§§ 81.002(7), 81.020(b)(5), and 81.020(d). 

 Respectfully submitted. 

 
KEN PAXTON 
Attorney General of Texas 
 
JEFFREY C. MATEER 
First Assistant Attorney General 
 
BRANTLEY STARR 
Deputy First Assistant Attorney General 
 
/s/ Prerak Shah  
PRERAK SHAH 
Senior Counsel to the Attorney General 
Texas Bar No. 24075053 
 
OFFICE OF THE ATTORNEY GENERAL 
P.O. Box 12548 (MC 001) 
Austin, Texas  78711-2548 
Tel.: (512) 936-1823 
Fax: (512) 474-2697 
prerak.shah@oag.texas.gov 
 
COUNSEL FOR AMICUS CURIAE 
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CERTIFICATE OF SERVICE 

 I certify that, on December 27, 2016, this brief was served on the following counsel of record 

for all parties via the Court’s CM/ECF filing system: 

Jonathan F. Mitchell 
John Sauer 
JAMES OTIS LAW GROUP, LLC 
12977 North Forty Drive, Suite 214 
St. Louis, MO 63141 
 
William S. Consovoy 
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3033 Wilson Boulevard, Suite 700 
Arlington, VA 22201 
 
Counsel for Plaintiff 

Sandra G. Rodriguez 
VINSON & ELKINS LLP 
1001 Fannin Street, Suite 2500 
Houston, TX 77002 
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Counsel for Defendants 

 
 

/s/ Prerak Shah   
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AUSTIN DIVISION 
 

 
GREG GEGENHEIMER, 
 
                   Plaintiff, 
 
v. 
 
FRANK STEVENSON, et al. 
 
                   Defendants. 
 

 
 
     Case No. 1:16-cv-1270 

 
 

ORDER 
 

IT IS HEREBY ORDERED that Texas Attorney General Ken Paxton’s Unopposed Mo-

tion for Leave to File an Amicus Brief is GRANTED. 

SIGNED this ____ day of December, 2016. 

 
 

______________________   
    ROBERT PITMAN 
    UNITED STATES DISTRICT JUDGE 
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